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where there was no evidenco of a weapon of any description? 
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& bystander not involved, was it error for the Court to introduce the 


issue of aiding and abetting? 
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IN THE UNITED STATES COURT OF APPEALS 
for the District of Columbia Circuit 


ho. {e) 


JAMES F. HILLYARD, JR. 
appellant 
v 
UNITED STATES OF «AMERICA 
&ppellee 


JURISDICTIONAL STATEMENT 


The zppellant was indicted for violations of the Dis- 
trict of Columbia Code on two counts, and was thereafter arraigned. 
Upon his plea of not guilty the appellant was tried before a jury and, 
after the evidence was taken and argument had, the jury returned a 
verdict of guilty on both counts. This appeal followed. 

This Court has jurisdiction under Title 28, Section 
1291, of the United States Code.. 

STATEMENT OF THE CASE 

On or about the 16th day of June, 1965 the Appellant, 
James F, Hillyard, Jr., met with a group of young men in Virginia (Tr. 
27). The men spent the evening attending drag races, congregating 


near drive-in restaurants, and finally determined to head for downtown 


Washington (Tr. 126). 

This was the night of the Shriners’ parade and, when 
the Appellant and his fricnds arrivod in Washington, the parade had 
broken up and Hillyard and his five companions split into pairs and 
journeyed through Lafayctte Park in the District of Columbia for the 
purpose of "razzing people" (Tr. 138). 

While Hillyard and his fricnds were engaged in the 


above described activities, one Daniel J. O'Flarety had come downtown 


to see the end of the parade, had returned his girl friend to her home 
— had then returned to downtown Washington to watch the streetcleaners 
clean the strects, and mey have gone to the "Speakeasy" ~— a restaur- 

ant on Fourteenth Street — for a beer (Tr. 36, 37 and 56). 

There came a time when the paths of the said O'Flar- 
ety and the Appellant crossed near the statue of Andrew Jackson in 
the center of Lafayette Park (the police records constantly refer to 
the statue of Thomas Jackson, but this is the statue of Andrew), Hill- 
yerd said to O'Flarety: "Do you want a little activity?" — and 
O'Flarety replicd that he was not iatenested, und walked off (Tr, 62 
and 63). O'Flarety took ten steps and was then assaultec, 0'Flarety 
claims that he was assaulted by three persons (Tr. 60), but Appellant 
testifics that he saw the assault and that there was only one person 
(Tr. 129). 

As a result of the attack O'Flarety suffered injur- 
ies to his person and had his glasses broken, but he did not lose any 
of his money or other possessions (Tr. 41), Following the assault 


O'Flarety was led to the police quarters in Lafayette Park, made his 


report, was given assistance by Officer Livesay, and was taken to the 
hospital in an ambulance (Tr. 43 ane 44). 

while O'Flarety was waiting for the ambulance Officcr 
Livesay sew Hillyard on Sixteenth Street, arrested him ane returnede 
him to Lafayotte Park where Hillyard was identificd as the assailant 
by the injured 0'Flarcty (Tr. 131 and 132). Hillyare at all times has 
admitted that he talked to O'Flarety shortly before the assault and 
that he saw the assault. He further has state€ that he left the scene 
— not because he committed the assault, but because of his past 
record and a desire not to be involved in this natter (Tr. 128131). 

Subsequently Appellant was arrested and indicted and, 
upon his plea of not guilty, was tried and found guilty cf violating 
the District of Columbia Code in that he feloniously and wilfully did 
make an assult with intent to commit robbery upon Daniel J. O'Flarety 
anc, further, that he did assault the said 0'Flarety with a dangerous 
weapon. 

On May 25, 1966 the trial Ccurt adjudged the Appell- 
ant guilty as charged and convicted, anc then committed the Appellant 
te the custocy of the Attorney Goneral under the provisions of the 
Fedoral Youth Corrections Act, Title 18, Section 5010(b), United 
States Code. 


This eppeal followeé. 


SUMMARY OF ARGUMENT 


1. It is @ violation of due process of lew to con- 
vict and punish a nan without evicence of his guilt. By subnitting to 
the jury the second count of the indictnent — that is to say, assault 
with a dangerous weapon — the trial Court alloweé the Appellant to be 
convictee ané@ punished for assault with a Cangerous weapon when there 
was no avidence of any dangerous weapon. 

2. The sinple issue of fact that should have been 
given to the jury, was whether or not James F. Hillyard, Jr. assaulted 
Danicl O'Flarety. To interject into this case the issue of whethor 
Tanos F, Hillyard, Jr. aiced ané abettee is to put into the case an 
issue for which there is no evidences, for the testimony is clear that 
Hillyarc cither participated Cirectly or that ho cic not perticipate at 
all. 

ARGUMENT 
I 
It Is & Violation of Due Process of Law 
to Convict and Punish A Man Without Evidence of His Guilt 

Under the Fifth amendment to the Constitution of the 
Ynitec States of Ancrica, gusrantecing due process of law, the Suprene 
Court of the United States has on several cecasions in recent years 


statec that, in order to convict someone there oust be evidence, and 


that & conviction where there is no evidence is a violation of said 

Fifth amendnment.—Shuttlesworth v. City of Birninghan (1965), U.S. 
5 Law Ee. » 86 Sup. Ct. 211; anc Garner v. State of 

Louisiana (1961), 368 U.S. 157, 82 Sup. Ct. 248, at page 251. 


* § ke. 
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In this case the sppcllant has been ecnvicted anc 


sentencce for assault with a Cangorous weapon. Following the ceci-’ 


sions of the Supreme Court, in crcor to fine ene guilty there nust be 
eviccnee of his guilt. Shuttlosworth, supra, at page 215, states that 
it is ao violation sf Cue process to convict anc punish a man without 
evicence of his guilt. This view of the law has long founc favor in 
both case law anc text books. 

In the case of Corcoran v. State (ilabama, 1921), 89 
So. 835, Corcoran was foune guilty of assault and battery with a 
weapon as charged in the indictment. The Court reversed, stating that 
there was a fatal variance between the charge and the uncontracicted 
evidence adduced at trial. Statec the Court at page 136: 

"Where an indictment charges assault and 

battery with a weapon, the evidence, in 

orcer to sustain a conviction, must show 

that the offense was so conmnitted with a 

weapon," 

Again, in the case of Cogart v. State (Alabama, 1964), 
171 Se. 2c 77, the Court roversec a conviction of first degree man- 
slaughter where the Ccofundant was chargec with causing a cedth with a 
blunt instrunent worn cn his fuct. Cozart was tricée and convicted of 
kicking a girl to ceath. The Court statec that it was not aware of 
any evicence shcowing what sort of shoes Cozart hac on, if he wore any; 
anc the prosecution, having failed to prove the type of instrument — 


in this case a shoe — the Court coulec not find a weapon of the class 


chargeec in the indictment, and revcrsec the conviction. 


The issue then is: Was there proof that any weapon 
wos usee in this assault? O'Fisrety testifiec that he hac becn hit 
over the heac, but he Cid nut Ceseribe the blow (Tr. 38); and then he 
Goscribec how people were trying to get his wallet and that someone 
hac a hanmerloek arcunc his ncck — again, no discussion of any wea- 
pon (Tr. 43). 

Wo then look at the testinony of Officer Livesay, who 


stated that he returned to the scene the fullowing morning at 6:00 


A. M. ane". . . . There was no weapon found" (Tr. 74). There was ne 
testimony of a weapon. In fact, there was no Ciscussion or intinaticn 
of any type of weapon — of any naturc whatsoever. 

At the elese cof the Governtient's case the Appellant 
novee for a direetce vercict on the grounds that there hac been no 


evidence of any weapon whatsocver. Tho follvwing interchange tvok 


"MR. FRIEDLANDER: I woule like meve for a cirectec 
verdict on the ssconc ground that there has been no evidence of 
-any instrunent whetever. 

"THE COURT: Thore must have been sonething to hit 
him on the heac as much as has been testified to. 

"MR. FRIEDLANDER: He also testified — the testi- 
nony was that he was pushed cut on the sidewalk. 

"THE COURT: I believe he seic that he was hit first, 
if I an not nistaken. 

"MR. FRIEDLANDER: He saic he was hit on the heac 
but fron the rear — now, you have hin hit on the front of the 


fercheac. 


"TES COURT: I think there is sufficivwnt to go to the 
Jury." 

The Court's corment that ther2 must have been scue- 
thing to hit O'Flarety on the head with injcets the clenent ef eonjec- 
ture anc clininates reasonable doubt. It is also just as pessible 
that the unfortunate blows sustaincc by O'Flarety coul¢ have been 
causec by some other agency and not necessarily by a weapon — that is 
to say, he could have hit his head on the sidewalk when he fell. 

We again come back to the Suprene Court rulings above 


citec, that where there is ne evidence the Constitution requires a 


fincing cf not guilty. 


LL 
Where the Issue to Be Decided by the Jury 
Was Whether Appellant Participated in the Crine, 
It Was Error to Give the Jury the Issue of Aiding and Abetting 
The testimony cf O'Flarcty anc the testinony of 
Hillyare ane in Cirect conflict. O'Flarety unequivocally stated thet 
it was Hillyarc whe assaultec him. Hillyare just as stroncly states 
that he Cid net. 

: The witnesses, Malone anc Breecon (Tr. 16 ane 25), 
are :f no assistance anc the jury is left with a choice of belioving 
either O'Flarety sr Hillyerd. There is no testinony by either 
O'Flarety cr Hillyard that brings us to the aicine and abetting sta- 


tute of the District of Columbia Cuce, which states: 


"In prosceutisn for any criminal offense all persons 
acvising, inciting cr conniving at the offense, or 
aieing <r abetting the principal offencer, shall be 
charze’ as principals anc net as acecssorics — — —" 
—— Title 22, Section 105, District cf Colunbia Coce 
(1961 Seition) 


There is no ovicenco that Hillyard acvisec, or in- 
citec, or connivec, or that he aicec or abcttec. In facet, on ersss- 
exaninativn the assistant Unitee States .ttorney wont to this point 
anc asked Hillyare if harassing pesple neant physical contact with 
then, and Hillyarc answerec that it cic not (Tr. 138 anc 139). The 


law is clear in the District of Columbia as to aiding anc abetting. 


In order to show aiding anc abetting there nust be a showing of 
guilty knowlecge.—Kenp v. U.S. (1962), 114 U.S, ipp. D.C. 89, 311 
Foc. 2¢ 77. 

In a cas similar to the case at bar — Rogers v. 
U.S. (1961), 174 4. 22 356 — Rocers hac been convicted of assault in 
Lafayette Park, althcuch the evicence was that he stcoe@ an2 watehcs, 
anc then went cff with tho assailant. In that case Rorers hac the 
guilty knowls¢ge that wos necessary for conviction, in that he stosdc 
by anc, when the assailant saic: "Let's start moving. Wo Con't want 
the police te come over here" — he left with the assailant. In the 
instant case Hillyard dic nut await any instructions but, Cue te his 
past history, left inmeciately; anc he explained tc the Court ane 


jury why he had left (Tr. 146-148). 


[9] 


This issue .f sicing anc abettins somewhat concerned 
the jury, for it askecs "Can o nan be aceuscc of actually committing 
an act if there is no yreet of nis actual personal action, except that 
he triay be 2 participant?" (Tr. 179). The Court then statecs 

"I think I cuphasizec, when I reac the question, 

the wire 'participant'. I an woncerinzg whother 


op not you cic not moan to say, cxeent that ho 
may have beon presont" (Whereupsn, the jurcrs 


peered 


inciestec in the affirmative] — Tr. 180. 

Thus the jury was consiccring the possibility that, 
even though Hillyare may not have participatee in the attack, his 
mere presence on the scene woule leac to a eenclusicn of cuilt, The 
state of the evicence is to the contrary. Evicenee is clear that 
Hillyearc either was not invelvee in this assault (if the jury chose to 
believe Hillyarc), or was an active narticipant (if the jury chose to 
believe O'Flarety). Thore was no eviccnee that coulé heave been sub- 
ruittec te the jury as te aicing and abettine, an’ to allow the jury to 
eonsicor aiding anc absttins woul’ bo te allow the jury to reach a 
conclusion of guilt by speculation.—Looz v. U.S., supra. 

Ths errcr is nt in the insufficiency of the ovicenee 
in proving an assault. The error is in the trial Court's introcucinz 
thirc issuc for which thers is no evidence. In cthor weres, there 

be sufficiont evicenees tu roe tu a jury on Count I with respect to 

assault upon O'Flarety by Hillyarc if the count is restrictec to 

Cirect narticipation of Appellant —but orror occurs where the 
jury is cCirecto¢e t> speculate as to his presence while the assult 


cecurrec. 


meat 
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CONCLUSION 


“ppellant respectfully requests that this Court sct 
esice the jucgnent ane sentence, anc order ané renan¢ the case for a 


new trial. 


Blaine P. FrieClander 


Court Appointed Attorney 
for Appelzant 


BLAINE P., FRISDLANDER 
1210 Shorehan Building 
806 - 15th Stroet, N. W. 
Washington, D. C. 20005 
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QUESTIONS PRESENTED 


1. Appellant received a general sentence pursuant to 
the Federal Youth Corrections Act after being convicted 
of assault with a dangerous weapon and assault with in- 
tent to rob. The question presented is whether he has 
standing to challenge the suffiicency of the evidence indi- 
cating the employment of a dangerous weapon. 
| 2, Whether the trial judge was justified in giving jury 
instructions on aiding and abetting where the evidence 
showed that appellant had participated in the assault? 


INDEX 


Counterstatement of the Case 
Statutes Involved 

Summary of Argument. 
Argument: 


J. Appellant was properly convicted of both assault with 
intent to rob and assault with a dangerous weapon, 
and in any event can claim no prejudice, for he was 
sentenced pursuant to the Federal Youth Corrections 


attempt was made to rob the victim ........ eee 


Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a two-count indictment filed September 7, 1965, ap- 
pellant was charged with the crimes of assault with in- 
tent to rob (22 D.C. Cope §$ 3501) and assault with a 
dangerous weapon (22 D.C. Copg $502). He was tried 
by a jury before J udge Joseph C. McGarraghy in March, 
1966. After the jury verdict of guilty on both counts, 
appellant was sentenced under the Federal Youth Correc- 
tions Act (18 U.S.C. § 5010(b)). 

Appellant and several friends had driven from Vir- 
ginia to Lafayette Square in Washington, D.C. about mid- 


(1) 


2 


night July 15, 1965. The admitted purpose for going to 
the park was to “razz” or “harass” individuals found 
there. (Tr. 17-19, 25-27, 126, 136, 138.) 

The complainant was walking through the park and 
was approached by three young men. One of the young 
men, who was identified as the appellant, spoke to the 
complainant. A few seconds later the complainant was 
attacked by three young men and an attempt was made 
to obtain his wallet. Due to the victim’s screams and the 
resulting commotion, the assailants dispersed without ob- 
taining anything of value. (Tr. 38-40, 43.) 

The complainant immediately reported the incident to 
an officer in the park. On the basis of the description of 
the attackers given by the complainant, the officer 
searched the vicinity and observed three young men about 
a block from Lafayette Square. When the officer ran to 
his car to pursue the suspects, they attempted to flee. 
However, the officer was able to apprehend the appellant 
after chasing him several blocks. (Tr. 71-72.) 

Appellant was escorted back to the park where he was 
identified by the victim. It was observed that he had the 
same color of dirt on his pants that the complainant had 
on his clothes. After the victim was treated at a hospital 
for the head injury he received during the attack, he was 
taken to the police station where he again identified the 
appellant. (Tr. 44, 72, 74-75.) 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 105, pro- 
vides: 


In prosecutions for any criminal offense all per- 
sons advising, inciting, or conniving at the offense, 
or aiding or abetting the principal offender, shall be 
charged as principals and not as accessories, the in- 
tent of this section being that as to all accessories be- 
fore the fact the law heretofore applicable in cases 
of misdemeanor only shall apply to all crimes, what- 
ever the punishment may be. 
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Title 22, District of Columbia Code, Section 501, pro- 
vides: 

Every person convicted of any assault with intent 
to kill or to commit rape, or to commit robbery, or 
mingling poison with food, drink, or medicine with 
intent to kill, or wilfully poisoning any well, spring, 
or cistern of water, shall be sentenced to imprison- 
fent for not more than fifteen years. 


Title 22, District of Columbia Code, Section 502, pro- 
vides: 

Every person convicted of an assault with intent 

to commit mayhem, or of an assault with a danger- 


ous weapon, shall be sentenced to imprisonment for 
not more than ten years. 


SUMMARY OF ARGUMENT 


Appellant was identified as one of three young men 
who assaulted the complainant and attempted to obtain 
his wallet. The victim sustained injuries of such a na- 
ture that it was proper for the jury to infer that he had 
been assaulted with a dangerous weapon. In any event, 
appellant suffered no prejudice by virtue of his conviction 
of assault with a dangerous weapon as he was adjudged 
guilty of assault with intent to rob and sentenced for 
both offenses pursuant to the Federal Youth Corrections 
Act. 

The Court properly instructed the jury on the issue of 
aiding and abetting as it is not definite whether appellant 
or one of his confederates made the actual attempt to ob- 
tain the wallet during the assault. 


4 
ARGUMENT 


I. Appellant was properly convicted of both assault with 
intent to rob and assault with a dangerous weapon, 
and in any event can claim no prejudice, for he was 
sentenced pursuant to the Federal Youth Corrections 
Act. 


(Tr. 38, 42, 77, 115) 


At the close of the Government’s case, the appellant 
moved for a directed verdict on the basis that there was 
no evidence of a dangerous weapon. The complainant 
clearly testified that he was struck on the head from be- 
hind and subsequently knocked to the ground. (Tr. 38, 
115.) An enormous protuberance resulted from the blow, 
which covered about a two inch area and protruded ap- 
proximately an inch. The area of the cranial injury was 
bleeding profusely and it was necessary for the victim to 
receive medical assistance. (Tr. 42,77.) The trial judge 
denied the motion for a directed verdict on the ground 
that the testimony indicated that some instrumentality 
had been employed to inflict the wound. (Tr. 115.) 

A dangerous weapon is one that as used or attempted 
to be used may endanger life or inflict great bodily harm. 
United States v. Anderson, 190 F.Supp. 589, 591 (D. Md. 
1961). In the instant situation, the victim was severely 
injured as a result of the blow. The nature of the wound 
was such as to furnish clear evidence from which the jury 
could infer that a dangerous weapon had been used. It 
would be an undeserved benefit if an assailant could not 
be prosecuted for assault with a dangerou weapon if, as 
in this case, he attacks the victim with an unseen instru- 
ment and then successfully secretes it prior to apprehen- 
sion. 

In any event, appellant clearly suffered no prejudice 
from the verdict. The Government proved that appellant 
assaulted the complainant with intent to rob and he was 
sentenced for both offenses pursuant to the Federal Youth 
Corrections Act for an indeterminate term. Hirabayshi 
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v. United States, 320 U.S. 81 (1942); Redfield v. United 
States, 117 U.S. App. D.C. 238, 328 F.2d 582, cert. de- 
nied, 877 U.S. 972 (1964) ; Masina v. United States, 296 
F.2d 871 (8th Cir. 1961); Clark v. United States, 267 
F.2d 99 (4th Cir. 1959). 


Il. The trial judge properly instructed the jury on the 
issue of aiding and abetting where appellant was 
identified as participating in the assault in which an 
attempt was made to rob the victim. 


(Tr, 30, 39-40, 46, 169-70, 177-80) 


Appellant also contends that it was error for the Court 
to instruct the jury on the issue of aiding and abetting. 
The Government proved that appellant in concert with 
others feloniously assaulted the complainant. The com- 
plainant was able to identify positively the appellant as 
the individual who spoke to him immediately prior to the 
attack, The remark caused the complainant to direct his 
attention to the appellant and to notice his apparel, The 
victim recognized the same clothing on one of his attack- 
ers. While the complainant was cognizant of an attempt 
to obtain his wallet during the attack, he was unable to 
attribute that act specifically to the appellant. (Tr. 30. 
39-40, 46.) 

Unquestionably the appellant was identified as partici- 
pating in the assault. The applicable statute provides 
that any person advising, inciting or conniving at the of- 
fense, or aiding or abetting the principal offender shall be 
charged as a principal. If several people act in concert. 
each performing a part that results in the commission of 
the offense, all are equally guilty. Turberville v. United 
States, 112 U.S. App. D.C. 400, 303 F.2d 411, cert. de- 
nied, 370 U.S. 946 (1962). 

If the attempt to rob the complainant was made by one 
of the accomplices during the assault in which he par- 
ticipated, appellant is guilty of aiding and abetting. If 
the attempt to reach the wallet was in fact made by the 
appellant, he directly violated the pertinent statute. In 


6 


either event he was correctly charged as a principal and 
is equally guilty. 

The jury was properly charged that the mere presence 
of the appellant would not be sufficient to constitute aid- 
ing and abetting. This point was reiterated during subse- 
quent instructions. (Tr. 169-70, 177-80.) There is no 
error in the court’s instruction on the issue of aiding and 
abetting. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALLAN M. PALMER, 
Assistant United States Attorneys. 


JAMES W. KERR, JR., 
Attorney, Department of Justice. 
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